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Managing Difficult Personalities in Estate, Trust  
and Business Succession Planning  

 
Christine M. Graham 

UMB Bank, n.a. 
Kansas City, Missouri  

 Introduction 

Managing beneficiaries, especially difficult ones, is the cornerstone of a fiduciary’s responsibilities when managing a trust or 
estate.  Traditionally, the individual or institution taking on the role of fiduciary for a trust or estate performs the duties of a 
fiduciary as set forth under common law, applicable state statutes and the provisions of the governing instrument.  In most 
cases, these sources provide all of the guidance necessary to enable the fiduciary to effectively administer the trust or estate.  
The law provides a roadmap of what is expected of the fiduciary in the form of common law fiduciary duties and statutory 
mandates.  The governing instrument provides a statement of the grantor’s goals and intent with regard to the administration 
of the assets for the benefit of the named beneficiaries.  However, more often than not, neither the law nor the governing 
instrument anticipates that one or more of the beneficiaries may suffer from behavioral health or other concerns which may 
impact the administration of the trust or estate.  As a result, the fiduciary may be left with little guidance or authority to manage 
a difficult beneficiary and his or her issues when and if they arise. 

 Relevance of Behavioral Health Concerns to Trust and Estate Administration 

Behavioral health concerns can take many forms including, but not limited to, substance abuse, mental health issues, gambling, 
learning disabilities, incarceration, and other dysfunctional behaviors. Administering a trust or estate with one or more 
beneficiaries with behavioral health concerns while satisfying all of the duties owed by the fiduciary can be very difficult.  
While the list of trustee duties is much longer, there are some in particular – the duty to administer, the duty of impartiality, the 
duty to protect and preserve property, the duty to make decisions concerning discretionary distributions, and the duty of 
confidentiality – which are impacted more significantly when a beneficiary’s behavioral health concerns are introduced to and 
become part of the administration.   
 
The duty to administer requires a fiduciary to manage and administer the trust or estate in accordance with its terms and 
purposes in the best interest of the beneficiaries.1  The fiduciary will look to the terms and provisions of the governing 
instrument (i.e., the trust agreement or will) to understand how to administer the trust or estate and to understand how these 
provisions apply to the beneficiaries.  If the governing instrument is silent with regard to the potential behavioral health 
concerns of the beneficiaries, or if the terms and provisions are ambiguous, the fiduciary will face much uncertainty and 
potential liability in the administration of the trust and estate.  In these instances, the fiduciary must seek clarification of 
ambiguous or uncertain terms and provisions and may even be required to disregard certain trust terms that are impossible or 
unreasonable to administer.   
 
With regard to the duty of impartiality2 and the duty to protect and preserve property3, the fiduciary must determine how best 
to conduct the administration so that the challenges presented by the impaired beneficiary do not negatively impact the interests 
of other beneficiaries, if any, or the estate itself.   
 
Balancing the interests of the beneficiaries, both current and remainder, and giving due regard to their respective needs is 
necessary to satisfy the fiduciary’s duty of impartiality.  The fiduciary must treat beneficiaries fairly, both individually and by 
class, and must balance the competing and conflicting interests of the income beneficiaries, remainder beneficiaries, and 
multiple beneficiaries of the same class.  This may feel impossible when one beneficiary’s needs due to a behavioral health 
concern cause either a disproportionate share of the assets to be directed to or for the benefit of the impacted beneficiary, or, in 
the alternative, a shift in trust or estate assets away from the impacted beneficiary thereby disproportionately benefiting the 
other beneficiaries.  While the duty of impartiality doesn’t mandate that the fiduciary treat beneficiaries equally, the fiduciary 
must treat them equitably in accordance with the terms and purposes of the trust or estate.  The duty of impartiality doesn’t 
only apply to distributions from the trust or estate.  To satisfy the duty of impartiality, the fiduciary must also take care when 

                                                      
1 Restatement (Second) of Trusts § 169; Restatement (Third) of Trusts § 76; Uniform Trust Code § 801. 
2 Restatement (Second) of Trusts § 183; Restatement (Third) of Trusts § 79; Uniform Trust Code § 803. 
3 Restatement (Second) of Trusts §§ 175 and 176; Restatement (Third) of Trusts §§ 76(b) and 77; Uniform Trust Code § 809. 
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making investment decisions, permitting the use of trust property by a beneficiary, and the fiduciary’s communications with 
the beneficiaries.  Balancing these divergent interests when one or more beneficiaries has behavioral health concerns may 
require a departure from traditional administrative practices, policies and procedures, which again creates uncertainty for the 
fiduciary and potential liability.   
 
The fiduciary’s duty to protect and preserve property requires the use of reasonable care and skill to protect the trust or estate 
from loss, damage or other diminution in value.  If the beneficiary’s behaviors result in incarceration, damage to property or 
harm to third parties, the trust or estate itself could be exposed to potential liability and the fiduciary’s duty to protect and 
preserve property made much more difficult.  An example of this may be a trust which requires the trustee to provide a trust-
owned residence for a beneficiary with behavioral health concerns.  Any damage to the property caused by the beneficiary 
could result in loss to the trust or even claims against the trust in excess of the value of the property.  As a result, to protect and 
preserve the asset and the trust, the trustee may have to incur additional expense (e.g., insurance, monitoring, etc.) and 
implement nontraditional management practices with regard to the asset to satisfy its duties to the trust and the other 
beneficiaries.   

In addition to these traditional duties, we must consider applicable state law and the terms and provisions of the governing 
instrument when defining the role of the fiduciary.  Using the most basic description, the fiduciary has three primary 
responsibilities: investment of the assets, administration of the trust or estate, and distribution of the assets to or for the benefit 
of the beneficiaries.  The fiduciary’s duty to make decisions concerning discretionary distributions4 requires the fiduciary to 
decide: (a) when a distribution is appropriate, (b) the amount of the distribution, and (c) the form of the distribution.  The 
fiduciary must act in good faith, in accordance with the terms and purposes of the governing instrument, and must consider the 
interests of the beneficiaries.5  If the fiduciary is considering a potential distribution to a beneficiary with behavioral health 
concerns, the fiduciary will be required to evaluate the beneficiary’s condition and needs.  This may be a condition that the 
fiduciary doesn’t fully understand and, even if the fiduciary understands what the condition is, it still may not know the best or 
most prudent thing to do for the beneficiary under the circumstances.  As a result, the fiduciary may have to change its normal 
distribution process to require more information, to specify the form and source of that information, and even to seek input 
from third parties.    

To perform these tasks, especially when the fiduciary has discretion to determine the timing and amount of distributions, the 
fiduciary must know its beneficiaries.  Basic information concerning the beneficiaries’ needs and lifestyle is essential when 
making decisions about discretionary distributions.  This also includes knowing when a distribution, discretionary or 
mandatory, should not be made.  When a beneficiary’s behavioral health concerns become a part of the administration, the 
fiduciary’s duty of confidentiality6 will most certainly be impacted.  The affairs of the trust and its beneficiaries must be kept 
confidential, unless otherwise required by law or permitted by the governing instrument.  The scope of this duty applies to the 
identity and interests of the beneficiaries, the terms and provisions of the trust, and the nature and value of the trust’s assets.  
Without basic information about the beneficiaries and their needs, the fiduciary will also be challenged when making 
appropriate investment and administrative decisions.  Many investment decisions are based on the anticipated distribution needs 
of the beneficiaries, and administrative decisions will always be guided by the needs of the beneficiaries.  This means the 
fiduciary will need to know the very personal and private details of a beneficiary’s behavioral health concerns to effectively 
administer the trust or estate.  This information will need to be protected by the fiduciary, but there may be instances where 
disclosure is necessary.  Without express authority to make certain disclosures to third parties, the fiduciary may not be able to 
take the steps appropriate to address the needs of a beneficiary with behavioral health concerns.    

As so many different aspects of the administration can be impacted by a beneficiary’s behavioral health concerns, the fiduciary 
must reconsider the plan of administration and the fiduciary’s role to ensure the smooth and efficient administration of the trust 
or estate and the satisfaction of the fiduciary’s duties and responsibilities when faced with a difficult beneficiary.   

  

                                                      
4 Restatement (Second) of Trusts §§ 164 and 186; Restatement (Third) of Trusts §§ 85 and 86; Uniform Trust Code § 815. 
5 Uniform Trust Code § 814. 
6 Restatement (Second) of Trusts § 170 (comment s); Restatement (Third) of Trusts § 78 (comment i). 
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 Role of the Fiduciary With Regard to Beneficiary Behavioral Health Concerns  

When the fiduciary is managing a trust or estate with a beneficiary exhibiting one or more behavioral health concerns, the 
fiduciary’s role can be expanded beyond the traditional roles and responsibilities outlined above.  These behavioral health 
concerns can take many forms including, but not limited to, substance abuse, mental health issues, gambling, learning 
disabilities, incarceration, and other dysfunctional behaviors.  While there may be exceptions, the average fiduciary does not 
possess the skills or expertise necessary to diagnose the potential behavioral health concerns of the beneficiaries, nor does it 
typically have the knowledge and experience required to address them.  To further compound this issue, the traditional 
guideposts for a fiduciary may offer little guidance.  As such, the fiduciary needs to understand its role and not attempt to take 
on more responsibility than it should.  The fiduciary is not responsible for the beneficiary’s behaviors and must take care to 
work within the scope of its duties and responsibilities, as outlined above, to assist within the terms and purposes of the trust 
or estate.   

While many estate planners and their clients may look to the fiduciary as the expert (especially when that fiduciary is a financial 
institution or other professional fiduciary), they must take care to provide their chosen fiduciary with the tools and information 
necessary to administer the trust or estate when one or more beneficiaries are known to have behavioral health concerns.  In 
addition, providing guidance and flexibility for those instances that may arise in the future is equally important.  The fiduciary 
will always look to the governing instrument first and, in these cases, any provisions applicable to the administration when a 
beneficiary is impaired by one of these conditions.  If the governing instrument is lacking, the fiduciary may be left with the 
limited options available under the law to address the situation and administer the trust or estate to address or assist with the 
beneficiary.   

While a well drafted document can improve the quality and efficiency of the administration, educating the client and the client’s 
family is also key.  There are limits to what a fiduciary can do with regard to a beneficiary’s behavioral health concerns.  The 
fiduciary will not typically be able to (a) diagnose a beneficiary’s condition, (b) independently select or recommend treatment 
options, or (c) control the beneficiary’s behavior through the administration of the trust or estate.7  The fiduciary’s role is to 
manage, invest and preserve the assets and to make distributions in accordance with the purpose of the trust or estate.  Both the 
client and other family members should be advised of the fiduciary’s role and these limits so that other available resources can 
be explored to address the matters outside the scope of the fiduciary’s role and expertise.     

 Substance Abuse 

During the course of the administration of a trust or an estate, the fiduciary may have one or more beneficiaries who suffer 
from substance abuse.  This can include alcohol or drug use issues and can significantly complicate the administration for the 
fiduciary.  In these situations, much depends on the terms and provisions of the governing instrument.  The fiduciary’s actions 
must be in accordance with the governing instrument and the intent of the grantor.  If the document provides for mandatory 
distributions to the beneficiary and doesn’t require or allow the fiduciary to consider other factors before completing the 
distribution, as discussed below, or provide for a hold back of distributions in the fiduciary’s discretion under certain 
circumstances, the fiduciary may have no choice but to make the distribution to a beneficiary with substance abuse issues.  If 
the governing instrument is silent on the subject of substance abuse by a beneficiary, or fails to provide the fiduciary broad 
discretionary authority, the fiduciary again may not have the ability to address the beneficiary’s issues as part of the 
administration of the trust or estate.   
 
On the other hand, even if the document contains all of the terms and provisions the fiduciary needs to consider the beneficiary’s 
behavioral health concerns in the administration, the fiduciary may still be unable to address these concerns due to a lack of 
information.  The fiduciary may have little or no information concerning the beneficiary’s substance abuse.  Even if the 
fiduciary believes the issue exists, it may not have sufficient evidence to trigger a substance abuse provision and the authority 
granted therein.         
  

                                                      
7 See discussion below in Section IV regarding potential ways to provide some controls under the terms of the governing 
instrument. 
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A. Guidance and Authority Provided by the Governing Instrument 

Because the terms and provisions of the governing instrument provide the best evidence of the settlor’s intent concerning the 
purpose of the trust or estate and actually grant the fiduciary its authority, a careful reading of the document must be conducted 
to determine what guidance exists for the fiduciary dealing with substance abuse or other behavioral health concerns among 
the beneficiaries.  This review should also reveal the identity of the current beneficiaries, whether any beneficiary is identified 
as the primary or preferred beneficiary, and whether any special provisions for substance abuse exist.  The document may also 
specify what factors, if any, are to be considered by the fiduciary when exercising discretion (e.g., available financial resources, 
age attainment, completing a certain level of education, etc.).  Different methods can be employed by an estate planner to 
provide the fiduciary with the guidance and authority necessary to address a beneficiary’s substance abuse, including broad 
discretionary powers or specific provisions regarding substance abuse concerns. 
   
The inclusion of broad discretionary powers in the governing instrument can be an effective way to provide the fiduciary the 
flexibility to address issues related to a beneficiary’s substance abuse.  However, broad discretionary powers alone may raise 
questions about the grantor’s intent, the scope of the fiduciary’s power, and can place a heavy burden  (and potential liability) 
on the fiduciary.  The language used in the document should include express statements of the grantor’s intent to guide the 
fiduciary when making distributions, mandatory or discretionary.  The absence of these provisions expressing the grantor’s 
intention with respect to the purpose and scope of the fiduciary’s discretionary authority may result in the fiduciary feeling 
insecure about its authority and therefore not being willing to exercise its discretion, or it could result in discretionary decisions 
contrary to the grantor’s intent.  The estate planner should also include the standards to be applied.  If the grantor intends for 
distributions to be withheld, a beneficiary’s interest terminated, or distributions limited in the event there is a substance abuse 
issue, the standards to be applied should be expressly stated to provide guidance to the fiduciary.      
 
Another approach used by many estate planners is the inclusion of specific provisions attempting to address in detail a 
beneficiary’s substance abuse, whether known at the time of drafting or not.  These provisions may be tailored to set forth the 
grantor’s intent with regard to a particular beneficiary and that beneficiary’s condition, or the provision may be designed to 
address substance abuse issues that arise for any beneficiary.  Some planners choose to include these as one of many 
“boilerplate” provisions.  Unfortunately, a generic boilerplate provision often fails to provide substantive guidance to the 
fiduciary, may not actually address the beneficiary’s situation, doesn’t address all of the possible issues, can be inconsistent 
with the grantor’s intent, or it places responsibilities on the fiduciary for which it is not qualified.   
 
Substance abuse provisions that are designed to alter the administration of the trust or estate under specified circumstances can 
take many different forms.  The following are some examples of the terms that can be included in these provisions: 

 Trust mandates that the beneficiary successfully undergo a specific drug test (or a series of clean tests) prior to 
receiving any distribution from the trust. 

 Trust directs the trustee not to distribute funds directly to the beneficiary and requires the beneficiary to submit 
invoices that can be verified prior to paying the expenses on behalf of the beneficiary. 

 If the beneficiary is suffering from an addiction issue, the trustee’s distribution authority is limited to food, rent, 
health insurance or addiction treatment. 

 Trust may require a specific course of treatment for an addicted beneficiary (e.g., out-patient treatment; in-patient 
treatment; daily, weekly or monthly testing). 

 Trust may mandate that a beneficiary who fails a specified number of drug tests will no longer be a beneficiary 
and shall be treated as having predeceased. 

 Trust may designate an advisor to assist the trustee with the exercise of discretion to make distributions to an 
addicted beneficiary. 

 Trust may include limited dispositive terms to assist the beneficiary and to address periods of in-patient treatment 
or incarceration. 

While these provisions are designed to give the fiduciary the necessary flexibility, direction and/or authority to manage the 
administration of the trust or estate when one or more beneficiaries has a substance abuse issue, many of these provisions fall 
short in one respect or another.  If the grantor wishes to include a substance abuse provision, the fiduciary will be more effective 
in administering the provision if the document is clear, comprehensive and flexible. 
 
One of the challenges fiduciaries face with substance abuse provisions is the lack of clear definitions.  The term “substance 
abuse” itself raises questions.  What “substances” are covered by the provision?  Some of these provisions will list alcohol, 
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drugs, chemical substances not prescribed by a physician, or narcotics as the “substances” that trigger the provision, while 
others are more specific and identify the substances by name (e.g., alcohol, heroin, marijuana, cocaine, etc.).  Some limit the 
applicability of the provision to “illegal” substances.  Limiting the identified substances to those that are “illegal” can be too 
narrow and would exclude many potentially harmful substances such as alcohol and even marijuana, in some jurisdictions.  
With this type of provision, the fiduciary may have to deal with a substance that was illegal at the time the document was 
drafted, but is later legalized.  Does that change in the law actually alter the grantor’s intent?  Or, would the grantor be ok with 
the lawful use of some of these substances?   
 
In many cases, the fiduciary is left to determine what constitutes “abuse.”  Does the beneficiary have to be an “addict” or is 
any use sufficient to trigger the provisions?  What is the definition of an “addict”?  Some language that can provide more 
guidance as to what addiction or abuse means includes: 

 beneficiary is dependent upon the use or consumption of the specified substance(s)8; 
 beneficiary routinely or frequently uses or consumes the specified substance(s) so as to be physically or 

psychologically dependent upon the specified substance(s)9; or 
 beneficiary is clinically dependent upon the use or consumption of the specified substance(s) and trustee reasonably 

believes that as a result of such use or consumption the beneficiary is incapable of caring for himself or is likely to 
dissipate his financial resources10. 

Some documents will also provide examples of behaviors that trigger the provisions.  One such provision specified examples 
of alcohol abuse to include “erratic behavior (including public drunkenness, drunk driving), hospitalization for abusive 
behavior, citation for drunk driving, or binge drinking.”11  Another example listed behaviors indicative of use of marijuana in 
an abusive manner to include “erratic behavior, forgetfulness, intoxicated driving, . .”12 These more detailed provisions can 
give the fiduciary more objective criteria to be applied during the administration. 

Even with more detailed definitions, the fiduciary may struggle administering these provisions based on the beneficiary’s 
behaviors.  For example, if the beneficiary’s use of a specified substance is only sporadic and doesn’t rise to the level of routine, 
frequent or dependent, the beneficiary will certainly argue that their behavior doesn’t trigger the provision and that they should 
be entitled to distributions.  At the same time, other beneficiaries or family members may take the opposite position and expect 
the fiduciary to withhold distributions. 

In addition to clear definitions, the fiduciary will be better positioned to address these circumstances if the substance abuse 
provisions are clear and comprehensive.  If the fiduciary is a financial institution, it may be more willing to accept the 
appointment if the provisions include the following: 

 Designation or appointment of a distribution advisor to provide recommendations or directions to the fiduciary, upon 
which the fiduciary can rely, concerning the triggering of the substance abuse provision, when distributions should be 
made from the trust, how distributions are to be made, etc. The advisor can be designated in the document, or the 
document can grant the fiduciary authority to designate the advisor when needed.  The advisor can be an individual 
or a committee.  

 Testing provisions that (a) permit the fiduciary to request the beneficiary submit to testing and to consent to full 
disclosure of the test results, (b) authorize the fiduciary to withhold distributions if the beneficiary doesn’t consent to 
the testing or the disclosure of results, and (c) require the fiduciary to maintain confidentiality.  These provisions 
should also specify when testing can be requested and the testing procedures to be followed.  The provision should 
not require the fiduciary to conduct testing and the tester preferably would be some agency or other medical provider 
who is in the business of providing professional testing. 

 Treatment provisions that permit the fiduciary to pay the costs of treatment directly to the provider from income or 
principal otherwise authorized or required to be distributed to the beneficiary. 

 Distribution provisions that specify how distributions are to be handled upon triggering of the provision. 

                                                      
8 See, 17C Am. Jur. Legal Forms 2d § 251:313. 
9 See, 9 Nichols Cyc. Legal Forms § 217:1705. 
10 See, 9 Nichols Cyc. Legal Forms § 217:1705. 
11 See, 2 Family Estate Planning Guide § 29.28 (4th ed.) ¶ X.4.A. 
12 See, 2 Family Estate Planning Guide § 29.28 (4th ed.) ¶ X.4.C. 
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 Exoneration provision stating the fiduciary will have no duty to inquire about the beneficiary’s behavior, to request 
testing, or to require treatment, etc. 

 Communication provisions that specify how the distribution advisor/committee and fiduciary are to communicate with 
one another, and even how the fiduciary is expected to communicate with the beneficiary. 

 General administrative provisions concerning the distribution advisor/committee, including compensation provisions, 
resignation and removal provisions, and exculpation provisions. 

The following is just one example of this type of provision: 
 

Drug testing controls 
on potential 
distributions.  

               ARTICLE ______.  Notwithstanding any other provisions of this Trust 
Agreement to the contrary, all distributions made under this Agreement to or for the 
benefit of such beneficiary shall be subject to the following provisions: 

  
                1.  If the Trustee receives information from whatever source (it being 

understood that the Trustee shall have no duty of inquiry and may conclusively rely on 
any such information as it shall receive from whatever source) that the beneficiary has 
used or is using any illegal drug or chemical substance, the Trustee shall follow the 
procedures set forth below. 

  
                2.  The Trustee shall direct such beneficiary to submit to such drug tests or 

examinations (including, but not limited to, laboratory tests of hair, tissue or body fluids) 
and to provide such information and access to information as such board certified 
medical doctor or psychiatrist selected by the Trustee as the Trustee shall determine to 
be appropriate.  The Trustee shall request the beneficiary to consent to full disclosure by 
such doctor or psychiatrist of the results of all such tests or examinations.  The Trustee 
shall conclusively rely on such test and examination results and upon the interpretation 
of any such results by such doctor or psychiatrist, all without liability or responsibility 
of the Trustee to any beneficiary.  The Trustee shall maintain strict confidentiality of all 
test and examination results and shall not disclose such results to any person other than 
such beneficiary without the beneficiary’s prior written consent.  The Trustee shall 
suspend all distributions otherwise required or permitted to be made to such beneficiary 
until the beneficiary submits to such tests or examinations, consents to the disclosure by 
the doctor or psychiatrist to the Trustee of all test and examination results, and such 
doctor or psychiatrist determines that such results do not indicate the use of any illegal 
drug or chemical substance by the beneficiary.  If such results indicate the use of any 
illegal drug or chemical substance by such beneficiary, the Trustee shall direct such 
beneficiary to submit to such further drug tests or examinations as such doctor or 
psychiatrist shall determine to be appropriate at any time within six months after the 
initial tests or examinations as the Trustee shall in its sole discretion determine.  If the 
initial test and examination results and further test and examination results indicate the 
use of any illegal drug or chemical substance by the beneficiary, or if such beneficiary 
refuses to submit to any test or examination, or refuses to provide any requested 
information, the Trustee shall have the discretion to make distributions from income or 
principal only for the health and education of the beneficiary and the Trustee shall make 
no other distributions from income or principal for the beneficiary. 

  
                3.  Notwithstanding any provision of this Agreement or applicable law to the 

contrary, neither the Trustee nor any doctor or psychiatrist shall be liable or responsible 
for following the provisions of this Article or for any beneficiary’s actions or welfare, 
and they shall have no liability or responsibility to inquire into or to determine whether 
any beneficiary uses illegal drugs or chemical substances.  The Trustee and any such 
doctor or psychiatrist shall be indemnified from the trust estate and held harmless from 
any liability or responsibility for following the provisions of this Article, including any 
determination to direct a beneficiary to submit to a test or examination or any failure to 
do so.  The fees of any such doctor or psychiatrist and the costs and expenses of any such 
test or examination shall be paid first from the income, and then from the principal of the 
trust estate. 
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The estate planner should also take the time to have the draft document reviewed by the designated fiduciary in advance of 
execution.  Most financial institutions and professional fiduciaries welcome the opportunity to review and comment on draft 
documents and provide you with a clear understanding of their capabilities, policies and procedures.   

 Lack of Knowledge and Gathering Reliable Information 

After the fiduciary reviews the governing instrument and has a good understanding of the terms and provisions of the trust or 
estate, the grantor’s intent, and the authority granted, the fiduciary then must examine the information available about the 
beneficiaries, their needs and any substance abuse issues that may impact the administration. 
 
In many cases, the fiduciary will see clues that suggest a beneficiary is suffering from some form of substance abuse long 
before anyone formally notifies the fiduciary that a problem exists.  Some of the behaviors a beneficiary may exhibit include: 
(a) increased requests for distributions, (b) frequent job changes or inability to hold a job, (c) frequent moves, (d) divorce, (e) 
agitation, (f) DUIs or other criminal charges, (g) incarceration, and (h) memory issues.  However, these behaviors only suggest 
that a problem may exist.  Because there are potential explanations that don’t include substance abuse, these signs or clues are 
not typically something the fiduciary can rely on when making discretionary decisions or deciding that a substance abuse 
provision has been triggered.  Further, especially if the fiduciary is an institution, the fiduciary may not actually meet the 
beneficiary in person more than once a year.  It is very possible that all communication with the beneficiary may be via phone, 
e-mail and regular mail rather than by in-person meeting.  In many cases, the fiduciary will have limited or no access to 
information regarding a beneficiary’s lifestyle and habits, other than what the beneficiary is willing to provide.  As a result, the 
fiduciary may never actually witness the warning signs of substance abuse and may have no meaningful way to verify there is 
substance abuse.  Without this information, the fiduciary may not be in a position to adjust the administration of the trust or 
estate to address the issue. 
 
When trying to assess whether a beneficiary has a substance abuse issue, most fiduciaries will have to rely on information 
provided by other family members, friends and family advisors to secure an understanding of the beneficiary’s circumstances.  
Unfortunately, this presents challenges as well.  If the information is provided by a family member who also has an interest in 
the trust or estate, the fiduciary has to question whether the information is accurate and whether the individual reporting has an 
ulterior motive (e.g., the reporting family member is the successor in interest to the beneficiary and benefits from the beneficiary 
being denied distributions).  The fiduciary must also determine whether the reporter is objective and should be careful to 
consider whether there are prejudices or family history interfering with the reporter’s objectivity arising from some dysfunction 
in the family leading to conflict.  These biases may be for or against the beneficiary.  If the fiduciary acts on these reports 
without taking steps to verify the information, the fiduciary runs the risk that it is making decisions based on misperception 
and not reality or facts.  So, much like the clues that may be observed by the fiduciary, information from an outside source may 
not be sufficiently reliable for the fiduciary to decline a distribution request, to trigger a substance abuse provisions, or to 
deviate from the distribution terms of the governing instrument.    
 
As discussed above, the use of a distribution advisor or committee to investigate substance abuse issues of a beneficiary may 
be the best approach to ensuring the fiduciary is basing decisions on accurate information.  However, if there is no designated 
advisor to provide assistance, the fiduciary will need to bear the responsibility for investigating the situation, which could result 
is many hours of additional time depending on the circumstances.  The fiduciary will need to exercise caution when conducting 
any such investigation and not violate the beneficiary’s privacy.  In addition, the fiduciary also should be prepared for negative 
reactions and potential conflict with the beneficiary.  This conflict could be another indicator of a substance abuse problem or 
could just be the frustration of an individual who feels wrongly denied access to a trust or estate created for his or her benefit.  
In either case, having a clear communication strategy in place will be helpful to the process.  
 

 Mental Health Issues, Learning Disabilities and Autism 

Administering a trust or estate where one or more of the beneficiaries have mental health issues, learning disabilities or autism 
presents many of the same issues and challenges for the fiduciary as the beneficiary with substance abuse discussed above.  In 
fact, it should be noted that in some instances the beneficiary with a substance abuse issue may actually suffer from a serious 
mental health issue for which he or she is using alcohol or drugs to “self-medicate.”  As a result, the fiduciary may not really 
understand the problem for which it is seeking a solution.   
 
With respect to beneficiaries with learning disabilities or autism, understanding the beneficiary’s condition is the first step to 
developing a plan of administration.  For example, the beneficiary’s learning disability may require the fiduciary to adjust how 
it communicates to ensure the fiduciary is effectively communicating information about the beneficiary’s interest in the trust 
or estate, the process for requesting distributions, and generally satisfying the fiduciary’s duty to keep the beneficiary informed.   
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It will be important for the fiduciary to avoid making assumptions as it works to understand the beneficiary’s condition.  And, 
in these cases, most fiduciaries will need the assistance of other professionals who have the skill, knowledge and expertise in 
working with individuals who have mental health issues, learning disabilities or autism.  Building a relationship and rapport 
with other family members or friends of the family, if any, may also assist the fiduciary in being informed about a beneficiary’s 
situation and needs; of course, taking into account privacy concerns.  Ideally, an agent under a durable power of attorney 
(DPOA) or health care directive or a court-appointed guardian of the person for the beneficiary will be in place, so that there 
is a party with legal authority with whom the fiduciary may work.    

 Lack of Knowledge, Understanding and Gathering Reliable Information 

Much like the substance abuse situation, the fiduciary may be aware of or may witness behaviors that suggest a beneficiary 
suffers from a mental illness, learning disability or autism.  However, absent a formal diagnosis by a qualified physician, the 
fiduciary may be unable to adjust the administration based solely on observed behaviors.  As indicated earlier, most fiduciaries 
are not qualified to assess or diagnose a beneficiary’s mental health condition or potential learning disability.  In many 
situations, the beneficiary will have been diagnosed and will be under the care of a physician.  As indicated above, he may even 
have a legal guardian appointed to manage his care and treatment.  To the extent these persons are at liberty to share information, 
the beneficiary’s physician, family, counselor or legal guardian may be able to assist the fiduciary in making appropriate 
decisions for the beneficiary.  Unfortunately, those with the relevant information are not always able to share that information 
with the fiduciary, and the impacted beneficiary may be unwilling or unable to provide it either. 
 
When dealing with a beneficiary with mental health issues, the fiduciary may be required to venture into other areas of the law 
(e.g., guardianship procedures, mental health/commitment laws, HIPAA, etc.).  In addition, because there are likely to be other 
advisors and professionals managing the beneficiary’s care, the fiduciary will need to work with those advisors when managing 
the trust or estate.  So, it is important to identify those persons and understand their role.  For example, if a legal guardian has 
been appointed by the Courts, the fiduciary should secure a copy of the court documents appointing the guardian so the fiduciary 
has all relevant information concerning the guardian’s role and authority.  It is not uncommon for a legal guardian to think he 
has more authority than he actually does.  So, the fiduciary should not rely on representations made by the guardian without 
also confirm the specifics outlined in the court order and applicable statutes.  The fiduciary should also confirm that the 
guardian’s appointment is still active.  Requiring a copy of the letters of authority that have been certified by the court within 
the past few months or checking with the court directly are simple ways to ensure the person still has authority to act on behalf 
of the beneficiary.  If no legal guardian has been appointed, the beneficiary may have an agent under a durable power of 
attorney, a counselor or other professional advisor that can be a source of information for the fiduciary as to the beneficiary’s 
needs and limitations.  Again, it is important to review the DPOA or heath care directive to ensure its validity and to establish 
the authority of the agent to deal with the issue at hand.   

 Guidance and Authority Provided by the Governing Instrument 

If the client is aware of the beneficiary’s diagnosis at the time the estate planning documents are prepared, he or she can better 
explore planning options suited to the beneficiary’s needs.  This may include the creation of a special needs trust that provides 
for supplemental support for a beneficiary already receiving government assistance.  The selection of a fiduciary for this type 
of arrangement can be more challenging as many institutional fiduciaries are reluctant to administer special needs trusts and an 
individual fiduciary may not have the necessary expertise.  There are some organizations that specialize in the administration 
of special needs and/or support trusts.  For other beneficiaries with mental illness or a learning disability who don’t need a 
special needs or support trust, the trust agreement may employ many of the same types of provisions outlined above for 
substance abuse issues.   
 
In those instances where the mental illness or learning disability develops after the drafting was completed, the fiduciary will 
need to work with the terms and provisions of the document.  As this could result in distribution to a beneficiary unable to 
manage the distribution, the fiduciary should explore whether the document or applicable law provides any authority for the 
fiduciary to withhold distributions and/or make distributions only for the benefit of the beneficiary rather than distribute 
outright.  If no helpful provisions of the law or the trust exist, the fiduciary may want to or need to explore other options like 
reformation, modification or decanting, as discussed more fully below, to protect the impaired beneficiary, the other 
beneficiaries, if any, and the trust or estate.   
 

 Possible Solutions and Fiduciary Best Practices 

For the fiduciary faced with administering a trust or estate where one or more beneficiaries has behavioral health concerns and 
the governing instrument fails to adequately address the situation, there are some options the fiduciary may want to consider.   
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Due Diligence.  Upon reviewing a new matter and considering acceptance of the fiduciary role, it is important to conduct 
extensive due diligence.  If the governing documents include substance abuse or addiction language, special needs terms or 
similar provisions, this should raise a red flag and the fiduciary should ask questions and try to understand why the provisions 
were included.  Do any of the beneficiaries suffer these conditions currently?  Is there a family history of these conditions?  If 
the answer to either of these questions is yes, the fiduciary should request detailed information about the impacted beneficiaries, 
the specific behavioral health concerns, the identity of any other persons who can provide information (e.g., family members, 
friends, counselors, physicians, etc.).  The fiduciary should confirm it has the necessary skills and expertise to manage the 
situation.  If the beneficiary’s condition is one the fiduciary is not equipped to manage, or if the provisions in the governing 
instrument mandate monitoring of the beneficiary or other administrative requirements that are beyond the capabilities of the 
fiduciary, it should decline the appointment.   
 
Know Your Beneficiaries.  The fiduciary must work to stay informed about both the productive and unproductive activities of 
the beneficiary to be able to carry out the terms of the trust.  As previously discussed, the fiduciary will be limited, in most 
cases, to the information the beneficiary is willing to share.  In addition, the fiduciary may have to rely on the family and friends 
of the beneficiary to get a more comprehensive picture of the beneficiary.  The fiduciary could ask each beneficiary to submit 
a statement containing relevant information or ask the beneficiary to respond to a questionnaire.  Verifying the accuracy of this 
information may be impossible, and much of the information provided by the beneficiary is likely to be self-serving, but it 
shows the fiduciary is making an effort.  The fiduciary may want to consider establishing a family advisor panel tasked with 
keeping the fiduciary informed about the beneficiaries’ circumstances and to provide a link to the beneficiaries.  Each family 
situation will be unique and the fiduciary must develop a process best suited to each circumstance.  In some cases, the fiduciary 
may need to retain the services of a social worker, professional investigator or other professional to assist it.   
 
Plan of Administration.  Upon accepting the role of fiduciary, it is always best to evaluate the situation and develop a clear 
plan of administration from the beginning.  The fiduciary should also be flexible and modify that plan of administration as 
circumstances change over time or as the fiduciary becomes aware of facts not previously known.  Hopefully, much of the plan 
will be guided by the provisions of the governing instrument.  If the document does not include acceptable provisions, the 
fiduciary should explore ways to improve the document to help facilitate the administration.  The plan of administration should 
be communicated to the beneficiaries and, when the governing instrument includes substance abuse or similar provisions, that 
plan may include some of the following: 

 Describe what information is required when the fiduciary is considering a discretionary distribution and the 
beneficiary’s responsibilities with regard to providing that information.  

 Describe what information the fiduciary will consider prior to making a mandatory distribution subject to a hold-
back provision. 

 If the information required or considered includes test results, specify the type of test results, the timing 
requirements and how those results are to be communicated to the fiduciary. 

 Describe the standards that will be applied to distribution decisions. 
 Describe how decisions will be communicated to the beneficiary. 
 Describe the process by which the beneficiary can ask questions or challenge the decision of the fiduciary. 

Reformation/Modification/Decanting/Amending.  If the fiduciary is administering an irrevocable trust that lacks the authority 
and/or guidance necessary to address a beneficiary’s substance abuse, the fiduciary may want to consider the available options 
to facilitate the reformation, modification, or decanting of the irrevocable trust.  The Uniform Trust Code (“UTC”)13, for 
example, contains several provisions authorizing the reformation or modification of a trust.14  In addition, many non-UTC states 

                                                      
13 Thirty-two (32) jurisdictions have enacted the Uniform Trust Code – Alabama, Arizona, Arkansas, District of Columbia, 
Florida, Kansas, Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, 
Nebraska, New Jersey, New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South 
Carolina, Tennessee, Utah, Vermont, Virginia, West Virginia, Wisconsin and Wyoming. 
14 UTC § 111 (allows interested persons to enter into a binding nonjudicial settlement agreement with respect to any matter 
involving a trust so long as a material purpose of the trust is not violated), UTC § 411(a) (settlor and all beneficiaries can 
modify a noncharitable irrevocable trust, even if the modification is inconsistent with a material purpose of the trust), UTC § 
411(b) (court may order modification of a noncharitable irrevocable trust if all beneficiaries consent to the modification and 
the court concludes that modification is not inconsistent with a material purpose of the trust), UTC § 412(a) (court may modify 
administrative or dispositive terms of a trust if, because of circumstances not anticipated by settlor, modification will further 
the purposes of the trust), UTC § 415 (court may reform terms of trust, even if unambiguous, to conform the terms to the 
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have adopted statutes permitting the modification of “irrevocable” trust terms.  A reformation changes the terms of the 
governing instrument as of the date of trust execution, while a modification action modifies the provisions of the trust going 
forward.  Reformation is a judicial remedy.  With regard to modification, in some instances there are nonjudicial methods 
available, while others will require the courts involvement.  Depending on the circumstances, the fiduciary may want the input 
and protection of a court order when seeking a reformation or modification of the trust.   
 
There are also many states that have enacted “decanting” statutes15 which may allow a fiduciary with discretionary distribution 
power to exercise that power by distributing to a new trust that has different standards for distribution.  The new trust can 
include provisions designed to provide greater clarity and structure to the administration.  Even if the trust is governed by the 
laws of a state without a decanting statute, the fiduciary may be able to change the situs of the trust and move to a jurisdiction 
the permits decanting.  Unlike reformation and some forms of modification, decanting can be accomplished without court 
approval.  Decanting can be an effective way to correct drafting errors and ambiguities, improve administrative provisions, 
address changed circumstances, and to combine or divide trusts, all of which may be solutions to an irrevocable trust with one 
or more beneficiaries with behavioral health issues.              
 
Finally, the fiduciary should also examine the document for provisions granting the trustee or a third party (e.g., trust protector) 
the power to amend.  It may be possible to amend the governing instrument to add provisions necessary to address the 
beneficiary’s behavioral health issues.   
 
With any of these options, the fiduciary will need to explore the potential tax consequences of updating the trust terms and 
provisions.  The modification of an irrevocable trust could result in potential negative income, estate, gift and/or GST tax 
implications.   
 
Severance.  If the trust has multiple beneficiaries and only one is impacted by behavioral health issues, the trustee may want 
to explore a severance of the trust into separate shares where a certain portion is held for the benefit of the impacted beneficiary 
and the remaining portion is held for the other beneficiaries.  This would enable the trustee to administer the share for the 
impacted beneficiary without the added consideration of impartiality to the remaining beneficiaries and may also allow the 
trustee to make distributions to the other beneficiaries more freely.  Of course, you run the risk that the share for the impacted 
beneficiary may be exhausted as a result of the extraordinary distributions required for the beneficiary’s care and assets 
allocated to the other share are no longer available to assist.  
 

 Conclusion 

 Successfully administering a trust or estate is already a difficult job that will made even more challenging when one or more 
of the beneficiaries suffers behavioral health concerns.  Arming the fiduciary with clear instructions concerning the grantor’s 
expectations, how those expectations are to be accomplished, as well as providing the fiduciary the ability to secure information 
necessary to implement the terms and provision of the trust is an important first step.  Taking care to limit the scope of these 
provisions to tasks and responsibilities that a fiduciary, professional or otherwise, is capable of tackling is key.   
 
The fiduciary must also take responsibility for understanding its beneficiaries and formulating a plan of administration that 
both satisfies the goals and intent of the grantor and provides for the needs of the beneficiaries.  The fiduciary must be willing 
to explore available solutions when the governing document is lacking, and be ready to expend the additional time and care 
needed in these unique circumstances.   
 
 
DISCLAIMER 
 
The information provided in this presentation is intended to be educational and informational only and should not be construed 
as tax or legal advice.  UMB Bank does not provide legal or tax advice to its clients or their advisors.  While UMB Bank is 
happy to provide clients and advisors with information and education about various planning issues, clients should always be 
urged to seek legal and tax advice applicable to the clients’ unique situation from the clients’ own attorneys, accountants and 
other professionals. 
                                                      
settlor’s intentions if proved by clear and convincing evidence what the settlor’s intention was and that the terms of the trust 
were affected by a mistake of law or fact). 
15 Twenty-eight (28) states have enacted “decanting” statutes – Alabama, Alaska, Arizona, Colorado, Delaware, Florida, 
Georgia, Illinois, Indiana, Kentucky, Michigan, Minnesota, Missouri, Nevada, New Hampshire, New Mexico, New York, 
North Carolina, Ohio, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Virginia, Washington, Wisconsin and 
Wyoming. 
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